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OREGON RULES OF CIVIL PROCEDURE

[ .
.éﬁ PLEADINGS LIBERALLY CONSTRUED -~ DISREGARD OF ERROR
PRy S
%ég) Liberal Construction. All pleadings shall be liberally

construed with a view of substantial justice between the parties.
128 ‘
ALZ2) Disregard of error or defect not affecting substantial

right. The court shall, in every stage of an action, disregard
ény error or defect in the pleadings or proceedings.which does

not affect the substantial rights of the adverse party.
13

ﬁi KINDS OF PLEADINGS ALLOWED - FORMER PLEADINGS ABOLISHED

3 A

1) Pleadings. The pleadings are the written statements

3 e~

by the parties of the facts constituting their respective claims

and defenses.
i) /

3 ¢
)

B2 Pleadings allowed. There shall be a complaint and an
answer. An answer may include a counterclaim against a plaintiff

27 N

Lo &)
including a party joined under Rule ¥K£&4) and a cross-claim against

a defendant, i

§94ﬁ£ﬂ=@§de{ Rule=K(4): A pleading
against any person joined under Rule %;%5 is a third-party
complaint. There shall be an answer to a cross-claim and a third
party complaint. There shall be a reply to a counterclaim denomina-
ted as such and a reply to assert any affirmative allegations.

There shall be no other pleading unless the court orders otherwise.

13

C
B
B(3) Pleadings abolished. Demurrers and pleas shall not be

used. el
P
€. MOTIONS
[
«6F) Motions, in writing, grounds. (1) An application for an
order is a motion. Every motion, unless made during trial, shall

be in writing, shall state with particularity the grounds therefor,

and shall set forth the relief or order sought.
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COMMENT: R Section 13A indicated the intent = i Torex
5&{?“'

The description of pleadingé&%h%gges the existing Oregon practice by

eliminating the routine reply containing only desnials of affirmative
to
matter in the answer. No reply is required X&X affirmative matter in an

answer by this rule and under rule KX 18C allegations in a pleading to
which no responsive pleading is required or permitted are automatically
taken as denied. A resggg;ige—pieadiag is reqatired to a conterclaim

in an answer X¥ or to raise XXXXXNHKX¥E new matter in avoidance of defenses

§ NS 672 A
asserted in the . The proper response to a cross claim is an anwer;

the proper response of a party summoned to respond to a countierclaim under

5 peci/f'é‘ci\in M

rule 22 D is a reply.




 to do any act or take any proceeding in any civil action which

S . n .
lza%{aeen pending before it. /‘75',5 hou 10
FACKGROUND NOTE | \ b d

RS section superseded: 174.120. s e T

OOMMENT

Section 10 A. is based upon Federal Rule 6 (a). The only
substantial difference from the time computation provided in ORS
174,120 is the next to the last sentence of section 10 A. rela-
ting to intermediate Saturdays, Sundays and holidays for periods
of less than 7 days. Section 10 B. was eliminated from the
federal rule in 1968 because federal courts mo longer have terms.,
Since Oregon courts do have terms, it was included in this rule.

RULE 11 (RESERVED)
RULE 12

PLEADINGS LIBERALLY CONSTRUED
DISREGARD COF ERROR

A, Liberal Construction. All pleadings shall be liberal-

ly construed with a view of substantial justice between the
parties.

B. Disregard of error or defect mot affecting substan-

tial right. The court shall, in every stage of an action or pro-
ceeding, disregard any error or defect in the .plead:i.ngs'or proceed-
ings which does mot affect the substantial n’.ghts of the adverse

party.
BACKGROUND NOTE

ORS sections superseded: 16.120, 16.660.




- RILE 13

KINDS OF PLEADINGS ALLOWED
FORMER PLEADINGS ABOLISHED

A. Pleadings. The pleadings are the written statements
by the parties of the facts constituting their respective claims
and defenses,

B, Pleadings allowed. There shall be a complaint and an

answer, An answer may include a coumnterclaim against a plain-

P 7 tifi:’)including a party joined wnder Rule 22 D.)and a cross-claim
Mo \  against a defendant. A pleading against any person joined under
[0 o) Rule 22 C. is a third-party complaint. There shall be an answer
. : to a cross-claim and a third party complaint. There shall be a
reply to a counterclaim denominated as such and a reply to assert
any affirmative allegations in avoidance of any defenses asserted
in an answer. There shall be no other pleading wnless the court
orders otherwise.

C. Pleadings abolished. Demurrers and pleas shall not

be used.
BACKGROUND NOTE

ORS sections superseded: 16.020, 16.030, 16.240, 16.325,
16.460. | .42 o -

OOMENT

The description of pleadings in section 13 B. changes the
existing Oregon practice by eliminating the routine reply con-
taim'ng aly denials of affirmative matter in the answer. No
reply is required to deny affirmative matter in an answer. Under

< (Rule 19 C., allegations in a pleading to which no respons1ve>

X gpleadlng is required or permitted are automatically taken as -

"~ ldenied;#” A reply is required to a counterclaim in an answer or
N /:fsé new matter in avoidance of defenses asserted in the

answer. The proper response to a crossclaim is an answer;

the proper response of a party sumoned to respond to a counter-
s . claim under Rule 22 D. is a reply. ORS 16.020 and 16.460 are

. umecessary under Rules 1 and 2. '




RULE 12
PLEADINGS LIBERALLY CONSTRUED - DISREGARD OF ERROR

A. Liberal Construction. All pleadings shall be liberally

construed with a view of substantial justice between the parties.

B. Disregard of error or defect not affecting substantial right.

The court shall, in every stage of an action, disregard any error or
defect in the pleadings or proceedings which does not affect the sub-

stantial rights of the adverse party.

BACKGROUND NOTE

e

ORS sections superseded: 16.120, 16.%60.

RULE 13
KINDS OF PLEADINGS ALLOWED - FORMER PLEADINGS ABOLISHED

A. Pleadings. The pleadings are the written statements by the

o

parties of the facts constituting their respective claims and defenses.

B. Pleadings allowed. There shall be a complaint and an answer.

An answer may include a counterclaim against a plaintiff including a
party joined under Rule 22 D. and a cross-claim against a defendant. A
pleading against any person joined under Rule 22 C. is a third-party
complaint. There shall be an answer to a cross-claim and a third party
complaint. There shall be a reply to a counterclaim denominated as such
and a reply to assert any affirmative allegations. There shall be no

other pleading unless the court orders otherwise.



C. Pleadings abolished. Demurrers and pleas shall not be used.

BACKGROUND NOTE 1,240

ORS sections superseded: Il&eR 16.020, 16.030¥16.325, 16.460.

COMMENT

The description of pleadings in section 13 changes the existing
Oregon practice by eliminating the routine reply ining only denials
of affirmative matter in the answer. No reply is required to den? |

affirmative matter in an answer by this rule, and under Rule I¥ C., allega-
tions in a pleading to which no responsive pleading is required or permit-
ted are automatically taken as denied. A reply is required to a counter-
clai an answer or to raise new matter in avoidance of defenses asserted
in the answer. The proper response to a cross-claim is an answer; the
proper response of a party summned to respond to a counterclaim under
Rule 22 D. is a reply.

S, V. 020 A mwesssony mder Rde l.ond

RULE 14
MOTIONS

A. Motions, in writing, grounds. An application for an order

is a motion. Every motion, unless made during trial, shall be in writing,
shall state with particularity the grounds therefor, and shall set forth
the relief or order sought.

B. Form. The rules applicable to captions, signing and other
matters or form of pleadings apply to all motions and other papers provided

for by these rules.

BACKGROUND NOTE

ORS sections superseded: 16.710, 16.720, 16.730, 16.740.



N

t2§; Form. The rules applicable to captions, signing and other
matters or form of pleadingslapply to all motions and other papers
provided for by these rules. 'g;
%ﬁ TIME FOR FILING PLEADINGS OR MOTIONS - NOTICE OF APPEARANCE

T sA

B#£t) Time for filing motions and pleadings. A motion or answer

to the complaint or third party complaint or the answer-to-a cross-

claim=—er reply to a counterclaim of a party summoned under the pro-

2.0
visions of Rule E%g) shall be filed with the clerk by the time
. = e i .
required by Rule /) to appear and aaswer. A motion or answer B
—— , g l,, ]
5(/ /}r { L /Z(m Lo ’(*”/g
any os&gf‘ﬁ&zby to a cross-claim shall -be—iLled\mlih;n‘LQ_iaysvafter
4f, 7@-1 &l e @cf( e S e 7 /(cn‘/\u‘mg‘. CYleg s ([J/;}..J

the serviee of ananswer contaifin &S eh—c—lzes—sJ—e—La-Lm_r_bM——;rn——any

case, _gg_ggiggganiﬂsha%%*b@*réqurred'to—ftie_ﬁ’mvtlon Of an answer

t —claimﬁb@innn the Lime—%equired by—Rule—+/ to—appear

| wu \ s 3

tmzi;eemplaiﬁtfef—thLd:pa;%y—eempiaing_se@veémupon
.

»ve

gsuch—party. “# motion or reply to an answer shall be filed within

10 days after the service of the ansyer. A PLinﬁl +§) % Ky 7 s //.
b" fLLL (é Lot ,, ' 10O CYJ k_/ c "z. e, S o e : Srlvice 5/ ((‘- /;.‘/U/L/'
Aqg 2) Pleadlng after motion. - (4) If the court denies a motion,

any responsive pleading required shall be filed within 10 days after
service of the order, unless the order otherwise directs.

Gﬂ) If the court grants a motion and an amended pleading is
allowed or required, such pleading shall be filed within 10 days
after service of the order, unless the order otherwise directs.

(3) A party shall plead in responsé to an amended pléading
within the time remaining for response to the original pleading or
within 10 days after service of the amended pleading, whichever

period may be the longer, unless the court otherwise orders.

Rev. - Page 2 - 7/6/78
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COMMENT :

Section 14Ais based on Ors 16.710. Section 14B comes from REHEX )
D’\cwﬂyﬂwa5 b(_é /74 7—‘ oK< 71.1-7:

P NG
federal rule 7 and makes clear that a party or attorney signing a motion /%’ (2ot

is certifying that therqis good ground to support it and it is not

interposed for harrassment or delay.
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G AL This rule attempts to bring all time requirements for responding to

p%iiggggioﬁo%gtkeﬁr%gi ides fﬁe/game time for response to pleadings as
ORS 16.040. XEXXI¥¥ Subsections LS B(1) and (2) are new; Subsection 15

Lo &S
B(3) is—preeemtly covered by ORS 16.420. Section 15C is esde&ing ORS 16.050
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RILE 14
b8 G
MDTIONS fadod

A. Motions, in writing, grounds. An application for an

order is a motion. Ewery motion, wmless made during trial, shall
be in writing, shall state with particularity the grounds therefor,
and shall set forth the relief or order sought.

B. Form. The rules applicable to captions, signing and
other matters or form of pleadings, including Rule 17 A., apply to
all mtions and other papers provided for by these rules.
BACKGROUND NOTE

ORS sections superseded: 16.710, 16.720, 16.730, 16.740.

QRMENT

Section 14 A. is based on ORS 16.710, Section 14 B, is
based an Federal Rule 7 and incorporates Rule 17 A. to make
clear that a party or attomey signing a motion or other paper
is certifying that there is good ground to support it and it is
mot interposed for harassment or delay. ORS 16.720 to 16.740
are eliminated.

RULE 15 N

?m/(\ S ¥
TIME FOR FILING PLEADINGS CR MOTIONS C,

A, Time for filing motions and pleadings. A motion or /o oLM;s L

answer to the complaint or third party complaint or the reply cc
to a comnterclaim of a party summoned under the provisions of
Rule 22 D, shall be filed with the clerk by the time required by

4p/kf o fL\QA nAg +Lo’l/\‘
Rile 7 C.(4) to appear and defend. ot 2 ‘ A1
o R ‘Q@.g {’M«b Ve '*/)Z-QLLG((/\/:L/ . SHi |} e Flle{i ) /{/Jf vy Cim

+ean doS  aflker Senviw o the glesdany

. -37-= o
Yh pwed C-"/a'w5'7t ol Fp hiey the AespfnSi€

Lﬂla»c\ v‘;Lc/ Iy desee Fed



B. Pleading after motion. (1) If the court denies a

motion, any responsive pleading required shall be filed within
- ,/\3;7‘ 10 days after service of the order, unless the order otherwise
\(\ v directs. |

QW B.(2) If the cowrt grants a motion and an amended plead-
QWV U“’v% ing is allowed or required, such pleading shall be filed within

5

10 days after service of the order, unless the order otherwise

directs.

e
C. Responding to amended pleading. A party shall ‘ples

in-response to an amended pleading within the time remaining for
response to the original pleading or within 10 days after service

mless the court othemse directs.

D, Enlarging time to plead or do other act. The court

may, in its discretion, and upon such terms as may be just,
wz\allow an answer or reply to be made Q;other act to be done)

\——
after the tlme lmn.ted by the procedural rules or by an order
enlarge such time.
BACXGROUND NOTE

For provisions relating to amended pleadings and respond-
ing to amended pleadings, see Rule 23.

ORS sections superseded: 16.040, 16,050, 16.420.

~38-
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Section 14 A. is based on ORS 16.710. Section 14 B. cemes—frem
Federal Rule 7 and incorporates Rule 17 A. to make clear that a party or

attorney signing a motion or other paper is certifying that there is
good ground to support it and it is not interposed for harassment or

delay. 8RS 1.720 To 1l.7%0 Ofe Glum wmated

RULE 15
TIME FOR FILING PLEADINGS OR MOTIONS - NOTICE OF APPEARANCE

A. Time for filing motions and pleadings. A motion or answer to

the complaint or third party complaint or the reply to a counterclaim of a

party sumoned under the provisions of Rule 22 D. shall be filed with the

c4)
clerk by the time required by Rule 7 §. to appear and defend. A motion or

answer to a cross-claim shall be filed within 10 days after service of ar)_?

be filed within 10 days after the service of the answer. A motion to a ﬂ?;’:—::)
o
reply shall be filed within 10 days after service of the reply. 22 b ¥

B. Pleading after motion. (1) If the court denies a motion,

any r ponsiﬂzé leading required shall be filed within 10 days after
servike the order, unless the order otherwise directs.

B.(2) 1If the court grants a motion and an amended pleading is
allowed or required, such pleading shall be filed within 10 days after
service of the order unless the order othermse directs.

e_,puv wy i3 amen plecdon

e ] mmm an amended pleading
within the time remaining for response to the original pleading or
within 10 days after service of the amended pleading, whichever period

nects
may be the longer, unless the court otherwise ecééers




Enlarging time to plead or do other act. The court may, in

its discretion, and upon such terms as may be just, allow an answer or
reply to be made, or other act to be done after the time limited by the

procedural rules, or by an order enlarge such time.

BACKGROUND NOTE

For provisions relating to amended pleadings and responding to
amended pleadings, see Rule 23.

ORS sections superseded: 16.040, 16.050, 16.420.

COMMENT

This rule attempt—to bringfall time requirements for responding
to pleadings together in one rule. Section 15 A. provides the same time
for response to Pleadings as ORS 16.040. Subsections 15 B.(1l) and (2)

are new; subeee&&e&—%S—Bré?)'was covered by ORS 16.420. Section 15 £}
is ORS 16.050. Sectim IS <

RULE 16
PLEADINGS - FORM

A. Captions, names of parties. Every pleading shall contain a

caption setting forth the name of the court, the title of the action,

the register number of the cause and a designation in accordance with
Rule B. In the complaint the title of the action shall include the
names of all the parties, but in suelr other pleadings it is sufficient
to state the name of the first party on each side with an appropriate

indication of other parties.

B. Concise and direct statement; paragraphs; statement of claims

or defenses. Every pleading shall consist of plain and concise statements



in consecutively numbered paragraphs, the contents of which shall be
limited as far as practicable to a statement of a single set of circum-
stances, and a paragraph may be referred to by mmber in all succeeding
pleadings. Separate claims or defenses shall be separaﬁely stated and
numbered.

C. Consistency in pleading alternative statements. Inconsistent

claims or defenses are not objectionable, and when a party is in doubt

as to which of two or more statements of fact is true, the party may
allege them in the alternative. A party may also state as many separate
claims or defenses as the party has, regardless of consistency and whether
based upon legal or equitable grounds or upon both. All statements shall
be made subject to the obligation set forth in Rule 17.

D. Adoption by reference; exhibits. Statements in a pleading may

be adopted by reference in a different part of the same pleading or in

another pleading.

BACKGROUND NOTE 15040

ORS sections superseded: 16.060, 16.090.

COMMENT

The Council intends to retain existing Oregon practice in sections
16 A., 16 B. and 16 D., including separate statements of claims and de-
fenses required by ORS 16.040. Section 16 C. is intended to eliminate
any objection based upon hypothetical, alternative and inconsistent
pleading as such. Inconsistent statements of sxmple facts clearly within
the knowledge of the pleader would, however, be improper, because of the
obligation to plead truthfully under Rule l74}

clef

7°
!
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DA) Enlarging time to plead or do other act. The court may,

in its discretion, and upon such terms-as may be just, allow

an answer or reply to be made, or other act to be done after the

time limited by the procedural rules, or by an order eﬁlarge such

*timg. : lé ’

4%~ PLEADINGS - FORM
1A

-E¢*) Captions, names of parties. Every pleading shall contain

_avcaption’setting forth the name of the court, the title of the
action, the register nu?fer of the cause and a designation in
accordance with Rule B¥2). 1In the complaint the title of the

action shall include the names of all the parties, but in such

other pleadings it is sufficient to state the name of the first

- party on each side with an appropriate indication of other parties.

'Qig

é#%ﬂ " Concise and direct statement; paragraphs; statement of

claims or defenses. Every pleading shall consist of plaiﬁ and con-
cise statements in consecutively numbered paragraphs, the contents
of which shall.be limited as far as practicable to a.statement of
a single set of circumstances, énd a paragraph may be referred‘to
by nuﬁber in all succéeding pleadings. Separate claims or defenses
shall be separately stated and numbered.

16
#EX3) Consistency in pleading alternative statements. Incon-

sistent claims or defenses are not,objectiqnable, and when a party
is in doubt as to which of two or more statements of fact is>true,
the party may allege them in the alternative. A party may_also
state as many separate claims or.defenseé és the party has, regard-

less of consistency and whether based upon legal or equitable

~grounds or upon both. All statements shall be made subject to the

-obligation set forth in Rule-gi;t7-

- Page 3 - 7/6/78
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_ gﬁﬁ) Adoption by reference; exhibits. Statements in a pleading
may be adopted by reference in a different part of the same pleading

or in another,pleading.

4

3a
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16A, 16B and 16D5 Section 16C is 1ntended to eliminate any chectlon [( 648
based upon X¥hypothetical, alternative and inconsistant pleading as such.
Inconsistant statements of simple facts clearly within the knowledge of
the pleader would , howeveE’be improper, because of the obligation
to plead truthfully of Rule 17.
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COYMENT

This rule brings all time requirements for responding
. to pleadings together in ae rule. Section 15 A. provides the

for response to pleadings as ORS 16.040, Subsections
]5 B. (1) and are Tewy Section 15 C. was covered by ORS
16.420. Section 15 D. is ORS 16.050.

J "”’;t; RULE 16
Lo
'Zb%umg PLEADINGS - FORM
Mu:oa M A. Captions, names of parties. Every pleading shall
, nsets - contain a caption setting forth the name of the court, the title

of the action or proceeding, the register number of the cause y,
awd a designation in accordance with-Rule 13 B. In the complaint
the title of the action or proceeding shall include the names of
all the parties, but in other pleadings it is sufficient to

state the name of the first party m each side with an appropriate
indication of other parties. |

B. Concise and direct statement; paragraphs; statement of

claims or defenses. Ewvery pleading shall oconsist of plain and
ocncise statenenté in consecutively mumbered paragraphs, the con-
tents of which shall be limited as far as practicable to a state-
-ment of a single set of ci;:cmrstmces, and a paragraph may be
referred to by mumber in all succeeding pleadings. Separate claims
or defenses shall be separately stated and mmbered.

C. Cmsistency in pleading altemative statements. Incon-

sistent claims or defenses are not objectionable, and when a party

-30~
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is in doubt as to which of two or more statements of fact is
true, the party may allege them in the altemmative. A party
may also state as many separate clajms or defenses as the party
has, regardless of consistency and whether based won legal or
equitable grounds or wpon both. All statements shall be made
swbject to the obligation set forth in Rule 17.

D. Adoption by reference jpesiriie.

ANAY .
pleading may be adopted by reference in a different part of the

sare pleading -exr in-anether-pleading,
BACKGROUND NOTE

Statements in a

ORS sections superseded: 13.010, 16.060, 16.090.

OOMMVENT

The Concil intends to retain existing Oregon practice in
sections 16 A., 16 B. and 16 D., including separate statements
of claims and defenses required by ORS 16.040. Section 16 C. is
intended to eliminate a1y objection based won hypothetical,
altemative and inconsistent pleading as‘:such. Inconsistent
statements of simple facts clearly within the knowledge of the
pleader would, however, be improper because of the obligation
to plead truthfully under Rule 17 A,

RULE 17
SUBSCRIPTION COF PLEADINGS

A, Subscriptio by party or attomey, certificate. Every

pleading shall be stbscribed by the party or by a resident attorney

of the state, except t‘hat if there are sewveral parties wnited in

interest and pleading together, the pleading may be subscribed by

at least ane of sueh parties or his resident attomey.  If '

party is represented by an attomey, every pleadjn'g\;sﬁ% be signed
40~



RULE 17

SUBSCRIPTION OF PLEADINGS

A. Subscription by party or attorney, certificate. Every plead-

ing shall be subscribed by the party or by a resident attorney of the
state, except that if there are several parties united in interest and
pleading together, the pleading éﬁf be subscribed by at least one of
such parties or his resident attorney. If any party is represented by
an attorney, every pleading shall be signed by at least one attorney in
such attorney's individual name. Verification of pleadings shall not be
required unless otherwise required by rule or statute. The subscription
of a pleading constitutes a certificate by the person signing that such
person has read the pleading, that to the best of the person's knowledge,
information and belief, there is a good ground to support it and that it
is not interposed for harassment or delay.

B. Pleadings not subscribed. Any pleading not duly subscribed

may, on motion of the adverse party, be stricken out of the case.

BACKGROUND NOTE

For subscription of actions brought in the name of the State, see:
30.610.
ORS sections superseded: 16.070, 16.080, 30.350.

COMMENT

This replaces the general verification requirements of ORS 16.070,
16.080 and 30.350 with a rule requiring only signature but specifying that
such signature certifies truthfulness and merit. The approach is that
suggested to the last legislature by the Oregon State Bar. If a corpora-
tion or entity were litigating without an attorney, the pleading would
be signed by a person with authority to act for such corporation or entity.



A~ SUBSCRIPTION OF PLEADINGS
[

£ Subscription byvparty or attormney, certificate. Every

pleading shall be subscribgd by the party of by a resident attor-
ney of the state,_except that if there are_séveral parties pnited
in interest and ﬁleading‘together, tﬁe pléading must be subscribed
by at least one of such parties or his resident atforney. If any
party is represented by an attorney, every pleading shall be signed
by at least one attormey in such attorney's individual néme}
Verification of pleadings shéll not be required unless otherwise
required by rule‘or statute. The subscription of a pleading:
constitutes a certificate by the persbn signing that such person
has read the pleading, that to thg best of the person's knowledgeg
infdrmatioh and belief there‘is.a good ground to suﬁport it and
that it is not interposed for harrassment or delay. |

1> A . i »
LE#%% Pleadings not subscribed. Any pleading not duly sub-

scibed'may, on motion of the adverse party, be stricken out of thé
case.. ' : 27 |

.égil COMPLAINT, COUNTERCLAIM; CROSS-CLAIM AND THIRD PARTY CLAIM
| A pleading which asserts a claim for relief, whether an orig-
inal claim, counterclaim, cross-claim or third party’claim, shall
contain: (1) a plain and coﬁcise statementvof the ultimate facts
constituting a claim for relief without unnecesséry repetition;

(2) a demand of the relief which the party claims; if recovery of
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COMMENT :

)

The council decided to retain fact pleading as apposed to notice
pleading; that is, to retain a requirement of EXKXEKEXXXEHERXXKXXX

ERREIXIEIK XXX ABKEX X R KA XK XB XX KAXKEXKHAKXKKHKX fairly epecific description

of facts equivilant— o5 sent—origon—Praetice as opposed to adopting

the XEHRXXEWEKKXKX less specific fact description allowable in federal
courts. This rule is a relhbrding of Ors 16,210 to fit any EK¥EEXEEXEXX form
in which a claim for affirmative relief is asserted and refer to

pleading a claim for relief rather than a cause of action. The necessity

of pleading ultimate facts retains the present XEXE¥ oregon requirements
== Fim 4 soetly il

of pleading facts at a fairly specific level.

sel
adapted—iﬁsmFlori#@ Rules of Civil Procedure, 1.110(b) (2).



money or damages is demanded, the amount théreofvéhall be stated;

relief in the alternative or of several different types may be

demandéd. : 157

#- RESPONSIVE PLEADINGS

A

bﬁi%ﬂ Defenses; form of denials. A party shall state in short

and plaih terms the party's defenses to each claim asserted and
shall admitlor deny the éllegétions upon which the adverse party
relies.: If the party is without knowledge or iﬁformation:sufficient
to form a belief as to the truth of an allegation, the Efrty shall
so state:and this haé the effect of a denial. Denialg/hgll fairly
meet the substance of the allegations dénied. When a.bleader
_,intends in good faith to deny only a part or a qualification of an
allegation, the pleader shall admit so much of it as is true and
matérial and shall deny only the remainder. Unlesé the pléader
intends in good faith to controvert all the allegations of fhe pre-
céding pleading, the denials may be made as specific:denials of
designated‘aliegations or pafégraphs, or the pleader may generally
deny all the allegations.except such désignated allegations or para-
graphs as he ekpressly admits; but, when the pleader does so intendv
to controvert all ifs alleéatiqns,fthe pleadef may do so by general
deniai subject'to the obligations set forﬁh in Rule,ﬁ;

,¢E£é) Affirmative defenses. In pleading to a preceding pleading,

a party shall éet forth affirmatively‘accord and satisfactiqn, arbi-
traﬁion'aﬁd award, assuﬁptibn of risk, comparative or contributory
negligencé5 discharge in bankruptcy, duress, estoppel, failure of
coﬁSideration, fraud, illegality, injury by fellow servant, laches,

license, paymént, release, . res judicata, statute of frauds, statute

5
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RULE 18

COMPLAINT, COUNTERCIAIM, CROSS-CLAIM
THIRD PARTY CLAIM

A pleading which asserts a claim for relief, whether an original
claim, counterclaim, cross-claim or third party claim, shall contain:
,kgéi a plain and concise statement of the ultimate facts constituting
$J51%|$- a claim for relief without urmecessary repetition; & a demand of
(ﬂvaf the relief which the party claims; if recovery of money or damages is
demanded, the amount thereof shall be stated; relief in the alternative
or of several different types may be demanded.

BACKGROUND NOTE

ORS section superseded: 16.210.

) COMMENT

The Council decided to retain fact pleading as opposed to notice
pleading; that is, to retain a requirement of fairly specific description
of facts as opposed to adopting the less specific fact description allow-
able in federal courts. This rule is a rewording of ORS 16.210 to fit
any form in which a claim for affirmative relief is asserted and refer
to pleading a claim for relief rather than a cause of action. The neces-
sity of pleading ultimate facts retains the present Oregon requirements
of pleading facts at a fairly specific level. For a comparable rule, see
Florida Rules of Civil Procedure, 1.110(b) (2).
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by at least one attomey“in such attorney's individual name. Veri-

fication of pleadings shall mot be required unless otherwise re-
quired by rule or statute. The subscription of a pleading consti-
tutes a certificate by the person signing that such person has
read the pleading, that to the best of the person's knowledge, in-
formationyand belief, there is a good ground to support it and
that it is not interposed- for harassment or delay.

B. Pleadings mot subscribed. Any pleading not &uly sub-

scribed may, on motion of the adverse party, be stricken out of the

case,

BACKGROUND NOTE

For subscription of actions brought in the name of the state,
see: 30.610,

ORS sections superseded: 16.070, 16.080, 30.350.
QQVMENT

This replaces the general werification requirements of ORS
16,070, 16.080 and 30.350, with a rule requiring aly signature
but specifying that such signature certifies truthfulness and
merit. The approach is that suggested to the last legislature
by the Oregon State Bar. If a corporation or entity were liti-
gating without an attomey, the pleading would be signed by a
person with authority to act for such corporation or entity.

RILE 18

COMPLAINT, (OUNIERCLATM, CROSS-CLATM
THIRD PARTY CLAIM

A pleading vwhich asserts a claim for relief, whether an

original claim, counterclaim, cross-claim /or third party claim,
shall contain:

A. Aplain and concise statement of the ultimate facts
cnstituting a claim for relief without umecessary repetition;

B. f demand of the relief which the party claims; if

recovery of money or damages is demanded, the amount thereof shal

—41- .
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be stated; relief in the altemative or of several different types
may be demanded.
BACKGROUND NOTE

ORS section superseded: 16.210.

QOMMENT

The Comcil decided to retain fact pleading as opposed to
notice pleading, i.e., to retain a requirement of fairly specific
description of facts as opposed to adopting the less specific
fact description allowable in federal courts. This rule is a
rewording of ORS 16.210 to fit any form in which a claim for
affirmative relief is asserted and to refer to pleading a claim
for relief rather than a cause of action. The necessity of
pleading ultimate facts retains the present Oregon requirements
of pleading facts at a fairly specific lewel. For a comparable
rule, see Florida Rules of Civil Procedure, 1.110(b)(2).

RULE 19
RESPONSIVE PLEADINGS
A. Defenses; form of denials. A party shall state in

short and plain terms the party's defenses to each claim asserted
ad shall admit or deny the allegations upon which the adverse
party relies. If the party is without knowledge or information
sufficient to form a belief as to the truth of an allegation, the
party shall so state and this has the effect of a ;}enial., Denials
shall fairly meet the substance of the allegations denied. When a
pleader intends in good faith to deny only a part or a qualifica-
tion of an allegation, the pleader shall admit so much of it as is
true and material and sﬁall deny anly the remainder. Unless the
pleader intends in good faith to controvert all the allegations of
the preceding pleading, the denials may be made as specific denials

1

of designated allegations or paragraphs ,I or the pleader mayv general-

ly deny all the allegations® é{cept such designated allegations or

~
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does so intend to controvert all Qs;allegations, the pleader

paragraphs as the pleader expressly admits; but, when the

may do so by general denial KSubJect to the obligations set forth

: 6= all Uﬂ—&i; a/é&zuh A
in Rule 17. oot ,ﬂ(AL,7

B. Affirmative defenses. In pleading to a preceding plead-

ing, a party shall set forth affirmatively accord and satisfaction,
arbitration and award, assumption of risk, comparative or contribu-
tory negligence, discharge in bankruptcy, duress, estoppel, fail-
we of consideration, fraud, illegality, injury by fellow servant,
laches, license, payment, release, res judicata, statute of frauds,
statute of limitations, wnconstitutionality, waiver, and any other
matter oconstituting an awidance or affirmative defense. When a
party has mistakenly designated a defense as a counterclaim or a
comterclaim as a defense, the court an terms, if justice so

requires, shall treat the pleading as if there had been a proper

designation. —
C. Effect of failure to deny. Allegations in a pleading l%// S8

to which a responsive pleading is required, other than those as Jreo— iR h
! e - Areid

to the awwmnt of damages, are admitted when not denied in the
responsive pleading. Allegations' in a pleading to which no res- M
ponsive pleading is require or penm.ttedvﬁ-lall be taken as denled, M,/J(ck =
exeept-allegations in a reply to a comterclalm wh.lch shall be ’*

~taken as denied or awoided.
BACKGROUND NOTE

ORS sections superseded: 16.290, 16.620,




CRMENT

This rule governs all responsive pleadings. The language
comes from Federal Rule 8(b) through (d) modified to fit Oregon
practice, The rule is consistent with Oregon practice in most
cases, In section 19 A. a general denial could only be used where
the pleader intends to controvert absolutely every allegation in
the opposing pleading; this is more consistent with specific plead-
ing. Section 19 B. does not change the existing burden of plead-
ing. Sewveral specific affirmative defenses which do not appear in
the federal rule but which are the subJect of Oregon cases are in-
cluded. Assumption of risk zeeneriseroryr-nesl Bevand fellow
gervant are not defenses of much currency mder emstlng Oregon
law but were left in the rule for an unusual case or where an
Qregon court might be applying foreign law.

RULE 20
SPECIAL PLEADING RULES
A, Conditions precedent. In pleading the performance or

ocaurrence of conditions precedent, it is sufficient to allege gen-
erally that all conditions precedent have been performed or have
occurred., A denial of performance or occurrence shall be made
specifically and with particularity, and when so made the party
pleading the performance or occurrence shall on the trial estab-
lish the facts showing such performance or occurrence.

B. Judgment or other detemmination of court or officer;

how pleaded. In pleading a judgment or other determination of a
court or officer of special jurisdiction, it is not necessary to
state the facts conferring jurisdiction, but such judgment or de-
termination may be stated to have been duly given or made. If such
allegation is controverted, the party pleading is bound to estab-
lish on the trial the facts conferring jurisdiction.

C. Private statute; how pleaded. In pleading a private

bl



RULE 19
RESPONSIVE PLEADINGS

A. Defenses; form of denials. A party shall state in short and

plain terms the party's defenses to each claim asserted and shall admit
or deny the allegations upon which the adverse party relies. If the
party is without knowledge or information sufficient to form a belief
as to the truth of an allegation, the party shall so state and this has
the effect of a denial. Denials shall fairly meet the substance of the
allegations denied. When a pleader intends in good faith to deny only
a part or a qualification of an allegation, the pleader shall admit so
much of it as is true and material and shall deny only the remainder.
Unless the pleader intends in good faith to controvert all the allega-
tions of the preceding pleading, the denials may be made as spécific
denials of designated allegations or paragraphs, or the pleader may
generally deny all the allegations except such designated allegations
or paragréphs as he expressly admits; but, when the pleader does so
intend to controvert all its allegations, the pleader may do so by gen-
eral denial subject to the obligations set forth in Rule 17.

B. Affirmative defenses. In pleading to a preceding pleading,

a party shall set forth affirmatively accord and satisfaction, arbitra-
tion and award, assumption of risk, comparative or contributory negli-
gence, discharge in bankruptcy, duress, estoppel, failure of considera-
tion, fraud; illegality, injury by fellow servant, laches, license, pay-
ment, release, res judicata, statute of frauds, statute of limitations,
unconstitutionality, waiver, and any other matter constituting an avoid-

ance or affirmative defense. When a party has mistakenly designated a

3



defense as a counterclaim or a counterclaim as a defense, the court on
terms, if justice so requires, shall treat the pleading as if there had
been a proper designation.

C. Effect of failure to deny. Allegations in a pleading to

which a responsive pleading is required, other than those as to the
amount of damages, are admitted when not denied in the responsive
pleading. Allegations in a pleading to which no responsive pleading

is required or permitted shall be taken as denied. M—u/—/ii-ﬂf—i;{ ot
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ORS sections superseded: 16.290, 16.620. #R aan-dd

COMENT

This rule governs all responsive pleadings. The language comes
from Federal Rule 8(b) through (d) modified to fit Oregon practice. The
rule is consistent with Oregon practice in most cases. In section 19 A.

a general denial could only be used where the pleader intends to contro-
vert absolutely every allegation in the opposing pleading; this is more
consistent with specific pleading. Section 19 B. does not change the
existing burden of pleading. Several specific affirmative defenses which do
not appear in the federal rule but which are the subject of Oregon cases

are included. Assumption of risk, contributory negligence and fellow
servant are not defenses of much currency under existing Oregon law but
were left in the rule for an unusual case or where an Oregon court might be
applying foreign law.
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of limitatibns; unconstitutionality, waiver, and any.otﬁér_mattér
constituting an avoidance or'affirmative defense. When a party

has mistakenly designated a defense as é counterclaim or a-countef—
claim as a defense;'the'court on tefms, if justiéé s0 requires,
shall.treatithe pleading as if there had been a proper deéigné—

tion. _

e , ' .
Qg;%j_ Effect of failure to deny. Allegations in a pleading to
which a respoﬁsiveApleading is required, other than thdse aé to
the amount of.damages, are admitted when not denied in the'reépon—
sivé pleading. AilegétionS-in a pleading to which ﬁo responsive

pleading is required or permitted shall be taken as denied.
o Xo |
4&7 SPECIAL PLEADING RULES
20 #

L&) Conditions. precedent. In pleading the performénce or

’occurrence of conditions precedent, it is .sufficient to allege
generally that all conditions precedent have been performed or
have occurred? A.denial‘of éerfbrmance or occurrence shall be
made specifiéally and with particularity, and when so made.the
4party pleading the performance or.occurrence shall on the trial

establish the facts showing such performance or occurrence.

Rev. - ?age‘5 - 7/6/78
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s£6¢7) Judgment or other determination of court or officer,

} how pleade&. . In pleading a judgment or other determination of a
court or officer of special jd?isdiction; it ie not neeessary'to.A' ﬁg@
state the facts conferring jurisdiction, but such judgment or
‘determinatioﬁ may be stated to have been duly given or made. If
such allegation is eontroverted, the party ﬁleading is bouna to
establisheon'the trial the facts confer?ing jurisdiction.

Z43) Private statute, how pleaded. In pleading a;nivate'

statute, or a right derived therefrom, it is sufficient to refer éﬁz
to such statute by its title and the day of its passage, and the
court shall_thereupon take judicial notice thefeof.

20 ))

" If#) Corporate existence of city or county and of ordinances

or comprehensive plans generally, how pleaded. (4) In pleading

"

2

the corporate existence of any city, it shall be sufficient'to state
in the pleading that the city is existing andbduly incorporated
and orgaeized under the laws of the state of its incorporation. In
pleading the existence of any county, it shall be sufficient to state
in the pleading that the county 1is exieting and was formed under the
lews of the state in which it is located.

C@) In pleading an ordinence, comprehensive plan or enmactment
of any county or iﬁcorpdrated city, or a right derived therefrom,
in any court, it shall be sufficient te-refer to, the ordinance,
compreheneive plan or enactment by its title,-if-any,otherwise by
its commonly accepted name, end the date of ite passage or the date
of its approvel when-épproval is necessary to render it effective,

and the court shall thereupon take judicial notice thereof. As used

Rev. —vPage 7 - 7/6/78



in this subsection, "comprehensive plan" has the meaning given that

term by ORS 197.015.
2 .

20 . . : .
<=5 ) Libel or slander action. (I) In an action for libel or

slander it shall not be necessafy to state in the complaint any e

.extrinsic facts for the purpose of showing the application to the

plaintiff of the défamatory mattef out of which:the cause of action
arose; but it shall be sufficient to state generally that the same
wés_published or 'spoken cbncérning thé’pléintiff. If such allega-
tion i; éontroVerted, the plaintiff shall be bound to establish on

the trial that it was so published or ‘spoken.

_(8) In the}aﬁswer, the defenaanf ﬁay_allegé both the truth of
the matter charged as defamatory, and any mitigating circumstances,
to reduce the amount of damages, and whether the defendant proves
the justification or not, thevdefendént may give in evidence the
ﬁitigat;pg circumsténces.

2l | |
&é%) Official document or act. In pleading an official docu-

‘ment or official act it is sufficient to allege that the document

was issued or the act done in compliance with law.
== ‘ ,
PLYES '

*#LE¥) Recitals and negative pregnants. No allegations in a ﬁ%g;

pleading shall be “Yaeld insufficient on fhe grounds that they are
pled by way of recital rather_than'alleged directly. No denial
shall be treated as an admissibn on the grounds that it contains é
negative,pregnant. | | |

52@ Vi‘ o "‘ A . (800

Izﬁﬁ Fictitious parties. When a party is ignorant of the name

. . . 7
of an opposing party and so alleges in his pleading, the opposing
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COMMENT :

This rule governs all responsive pleadings. The language comes from
Federal Rule 8(b) through (d) modified to fit oregon Practice. The rule
is consistant with oregon practice in most cases. In Section 19A a general
denial could only be used where the pleader intends to controvert absolutely
every allggation in the opposing pleading; this is more consistant with
specific pleading. Section 19B does not change the existing burden of

which do not appear in the federal rule

pleading. Several specific affirmative defenses i are the subject of

ut W :L/l

(§Tegon cases are included. Assumption of risk, contributory negligence and
fellow servant ¥EXXHd are not defenses of much currency under existing oregon
law but were left in the rule for an unusual case or where an Oregon court

might be applying foriegn law.
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Rule ﬁ@

COMMENT

Except for Section 20 F and G, these rules are based upon existing
{@regon Statutes. Section 20F comes from Federal Rule 9(d) and Section
20G is new and designed to eliminate some archaic pleading rules}jijt‘ . )
Yern wn LaW porid o Fh Al h Proodoo TCC T,
exist in old Oregon casésf Section 20AVis similaré-to O#4 l6.480/except

that the defendant must specifically allege the condition precedent not

performed and the language makes it clear that the burden of proof

remains with the plaintifa' g o XREWEX came

Rule—of Procedure—9(c). SectionX® 19H has the same effect as oﬁé 13.38 620

')
But the clearer¥ language gi%%%é@;&i&&sleygégf;ag’used.m
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RULE 20

SPECTAL PLEADING RULES

A. Conditions precedent. In pleading the performance or occur-

rence of conditions precedent, it is sufficient to allege generally that
all conditions precedent have been performed or have occurred. A denial
of performance or occurrence shall be made specifically and with particu-
larity, and when so made the party pleading the performance or occur-
rence shall on the trial establish the facts showing such performance

or occurrence.

B. Judgment or other determination of court or officer; how

pleaded. In pleading a judgment or other determination of a court or
officer of special jurisdiction, it is not necessary to state the facts
conferring jurisdiction, but such judgment or determination may be
stated to have been duly given or made. If such allegation is contro-
verted, the party pleading is bound to establish on the trial the

facts conferring jurisdiction.

C. Private statute; how pleaded. In pleading a private statute,

or a right derived therefrom, it is sufficient to refer to such statute
by its title and the day of its passage, and the court shall thereupon
take judicial notice thereof.

D. Corporate existence of city or county and of ordinances or

comprehensive plans generally; how pleaded.

D.(1) In pleading the corporate existence of any city, it shall
be sufficient to state in the pleading that the city is existing and
duly incorporated and organized under the laws of the state of its

incorporation. In pleading the existence of any county, it shall be



sufficient to state in the pleading that the county is existing and was
formed under the laws of the state in which it is located.

D.(2) In pleading an ordinance, comprehensive plan or enactment
of any county or incorporated city, or a right derived therefrom, in any
court, it shall be sufficient to refer to the ordinance, comprehensive
plan or enactment by its title, if any, otherwise by its commonly
accepted name, and the date of its passage or the date of its approval
when approval is necessary to render it effective, and the court shall
thereupon take judicial notice thereof. As used in this subsection,
"comprehensive plan'' has the meaning given that term by ORS 197.015.

E. Libel or slander actiom.

E.(1) In an action for libel or slander is shall not be neces-
sary to state in the complaint any extrinsic facts for the purpose of
showing the application to the plaintiff of the defamatory matter out

of which the cause of action arose; but it snall be sufficient to state

generally that the same was published or spoken concerning the plaintiff.

If such allegation is controverted, the plaintiff shall be bound to
establish on the trial that it was so published or spoken.

E.(2) In the answer, the defendant may allege both the truth of
the matter charged as defamatory, axd any mitigating circumstances, to
reduce the amount of damages, and whether the defendant proves the
justification or not, the defendant may give in evidence the mitigating
circumstances.

F. Official document or act. In pleading an official document

or official act it is sufficient to allege that the document was issued
or the act done in compliance with law.

G. Recitals and negative pregnants. No allegations in a

5
Y
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party may be designated by any name, and when his true name is

discovered, the process and all pleadings and proceedings in the

action may be amended by substituting the true name.

ﬁ%ﬁ% Designation of unknown heirs in actions relating to real

property. ‘When the heirs of any deceased person are propér parties ﬁ%éi

defendant to any action relating to real property in this étate,

and the names and residences of such heirs are unknown, they may

be proéee&ed against under the name aﬁd title'éf the "unknown heirs"
of the deéeaSéd. |

20 J

I#EP) Designation of unknowh persons. 1In any action to deter-

mine any adversé claim, estate, lien or interest in real property,
or to quiet title to real property, the plaintiff may include as a 2ﬁ22b.
deféndant in such action, and insert in the title theréof, in addi—
tion‘tb.the names of sﬁch.persgns or parties as appear of record
to have, and other persons or parties who are'known to have, some’
title,.claim, estéte, lien.or interest in the real property in contro-
versy, the following: f"Aléo.all éther persons or parties unknown
claiming any righﬁ,'title, estéte, lien or‘interesﬁ invthe real
property described iqgfhe complaint hefein.” |
9% DEFENSES AND OBJECf&ONS - HOWIPRESENfEDi— BY PLEADING OR MOTION -
MOTION FOR JUDGMENT ON THE PLEADINGS

2| 4 o

LAF) How presented. Every defense, in law or fact, to a claim

for relief in any pleading, whether a complaint, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive

pleading thereto, except that the following defenses may at the

.option of the pleader be made by motion: (ﬂ) lack of jurisdiction

over the subject matter, Gﬁ) lack of jurisdiction over the person,

Rev. - Page 9 - 7/6/78
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vCﬁ)‘that there is another action pending between the-same parties

for the same cause, (ﬁ% that plalntlff has not the legal capac1ty
bmmw«ﬁﬂﬂ W

to sue, (ES insufficiency of process or 1nsuff1c1ency of service of

o ;g ’

process, (é; failure to join a party under Rule &, (F) ‘failure to

state ultimate facts sufficient to constitute a c¢laim, and (S% that the

pleading shows that the action has not been commenced within the

time limited by statute. A motion making any of these defénses

"shall be made before pleading if a further pleading is permitted,

The grounds upon which any of the énumerated defenses are based shall
be stated specifically and with particularity in the responsive
pleading or motion, WNo defense or objection is waived by being

joined with one or more other defenses or objections -in a respon-

sive pleading or motion. If, on a motion asserting defenses (A)

through‘(éﬁ, the facts constituting such defenses do.not appear on

the face of the pleading and .matters outside the.pleading, includ-

ing affidavits and other evidence, are presented to the court, 511

parties shall be given a~feasonable opportunity to presentbevidence
and -affidavits and the court may determine ﬁhe existence or non-

existence of the facts supporting such defense or may defer such determination

until £ fther‘discovery or until trial on the merits.
: .

@ﬁ Motion.for»judgment‘on the pleadings. After the pleadings

are closed but within such time as not to delay the trial, any party

" may move for judgment on the pleadings.

C%bﬁg) Preliminary hearings. The defenses spec1f1cally denominated

Selha,

(f) through (§; in s&bé%v&s&on ég) of this Rule, whether made in a

pleadlno or by motion and the motion for ‘judgment on the pleadings

8chA

mentioned in swbdivision 42; of this Rule, shall be heard and deter-

mined before trial on application of any party, unless the court orders

10



that the hearing and determination thereof be deferred until the

trial.
2{ )
+FL) Motion to make more definite and certain. When the

allegations bf a pieading are.so.indefinité or uncertain that the
precise nature of the charge, defense or reply is not apparent, upon
motion made by a party before responding to a pleading, 6r if no
responsivevpieading is permitted by these rules uponvmotion by a‘
party within 20 days after service of the piéading, or upon the
court's own initiative at any time,; the court may require the plead-
ing to be made definite and certain by amendment. If the motion is
granted'and the order of the court is not obeyed within 10 days
after notice of.the order or within such other time as‘the court -
may fix, the qurt may strike the pleading to which the motion was
directed or make such order as‘it deems jﬁst.

2 E |

J5) Motion to strike. Upon motion made by a party before

responding to a pleading or, if no responsive pleading is permitted

by these rules, .upon motion made by a party within 20 days after

the service of the pleading upon him or upon the court's own

initiative at any time, the court may order .stricken: (A) any

sham or frivolous-or irrelevant pleading or defense; (B) any insuf-
o - i - o

ficient defensévor‘any sham, frivolous, irrelevant or redundant

matter inserted in a pleading.

2

J£6)  Consolidation of defenses in motion. A party who makes

a motion under this Rule may join with it any other motions herein
provided for and then available to the party. If a party makes
a motion .under this Rule but omits therefrom any defense or objec-

tion then available'to the party which this Rule permits to be raised

11



by motion, the party shall not thereafter make a motion based on
-the defense or objection so omitted, except a motion as provided

SuA>&¢fk\ GLCQJ ) ' _
in ~subdivision “Z6b) of this Rule on any of the grounds there
stated. =

2 6 | - o | :

7)) Waiver. () A defense of lack of jurisdiction over the
person, that a plaintiff has not legal capacity to sue, that there
is another action pending between the same parties for the same

/W\"HW“SC"/LV :
'cause,'insufficiency of’ process, Or insufficiency Qf service of

§wﬂmwﬁ m
process, is waived (d) if omitted from a motion in the circumstances

described in &ubéﬁ#i%i%n éé; of this Rule, or (;%) if it is nelther
made by motion under this Rule not included in a responsive plead-
ing cr an amendment -thereof permitted by Rule.$¥$) to be made as a
matter of course; provided, bhowever, the defenses enumerated in
Chseets. o AQ)  and AL
subdivision (I—B) and #£B) of this Rule shall not be raised by
amendment .
d&)‘ A defense of failufe to state ultimate facts constituting
a claim, a defense that the action has not been commenced within the
time limited by statute, a defense of feilure to join a party
. L , -
indispensable under Rule‘@é and an objection of failure to state
a legal defense_to‘a claim or insufficiency of new matter in a
reply to avoid a defezfe, mey be ﬁade in any pleading permitted or
ofdered under Rule g;qj or by motion for judgment on the pleadings,
or at the trial on the merits. The objection or defense, if made
at trial, shall be dispcsed of as provided in Rule EfZ% in light
of any evidence that may have been received.
(c) 1If it‘appears by mbtionvof‘the parties or otherwise that

the court lacks jurisdiction over the subject matter, the court

shall dismiss the action.
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statute, or a right derived therefrom, it is sufficient to refer
to such statute by its title and the day of its passage, and the
court shall thereupon take judicial notice thereof.

D. Corporate existence of city or county and of

ordinances or comprehensive plans generally; how pleaded.

D.(1) In pleading the corporate existence of any city,
it shall be sufficient to state in the pleading that the city
is existing and duly incorporated and organized under the laws
of the state of its incorporation. In pleading the existence
of any county, it shall be sufficient to state in the pleading
that the county is existing and was formed wnder the laws of
the state in which it is located.

D.(2) In pleading an ordinance, conprehensive’- plan or
enactment of any county or incorporated city, or a right derived
therefrom, in any court, it shall be sufficient to refer to the
ordinance, comprehensive plan or enactment by, it Eitle, if any,
otherwise by its commonly accepted namé% and the date of its
passage or. the date of its approval when approval is necessary
to render it effective, and the court shall thereupon take
judicial notice thereof. As used in this subsection, "compre-
hensive plan'' has the meaning glven that term by ORS 197.015.

E. Libel or slander actiom.

E.(1) In an action for libel or slander it shall not be
necessary to state in the complaint any extrinsic facts for the
purpose of showing the application to the plaintiff of the defama-

tory matter out of which the cause of action arose; but it shall
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be sufficient to state generally that the same was published or
’spoken cancerning the plaintiff, If such allegation is contro-
verted, the plaintiff shall be bound to establish on the trial
that it was so published or spoken.

E.(2) In the answer, the defendant may allege both the
truth of the matter charged as defamatory, and any mitigating cir-
cunstances, to reduce the amount of damages, and whether the
defendant proves the justification or not, the defendant may give
in-evidence the mitigating circumstances.

F. Official document or act. In pleading an official docu-

ment or official act it is sufficient to allege that the document
was issued or the act done in compliance with law.

G. Recitals and negative pregnants. No allegations in a

pleading shall be held insufficient on the grounds that they are
pled by way of recital rather than alleged directly. No denial
shall be treated as an admission on the ground§ that it contains
a negative pregnant.

H. Fictitious parties. When a party is ignorant of the

name of an opposing party and so alleges in a pleading, the op-
posing party may be designated by any name, and when such party's
true name is discovered, the process and all pleadings and proceed-
ings in the action may be amended by substituting the true name.

I. Designation of unknown heirs in actions relating to

real property. When the heirs of any deceased person are proper

parties defendant to any action relating to real property in this
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state, and the names and residences of such heirs are unknown, - 3/

they may be proceeded against under the name and title of the pors

"nknown heirs' of the deceased. VyW”‘

J. Designation of uwknown persons. In any action to

determine any adverse claim, estate, lien or interest in real
property, or to quiet title to real property, the plaintiff may
include as a defendant in such action, and insert in the title
thereof, in addition to the names of such persons or parties as
appear of record to have, and other persons or parties who are
known to héve, some title, claim, estate, lién or interest in
the real property in controversy, the following: 'Also all
other persons or parties wnknown claiming any right, title, lien
or interest in the real property described in the complaint
herein."

BACKGROUND NOTE

For provisions relating to service of summons or unknown
heirs or persans, see Rule 7 G.(5).

ORS sections erseded: 13.020, 13,060, 13.070, 16.480,
16.490, 16.500, 16.510, 16.530, 16.540.

COMMENT

Except for sections 20 F. and G., these rules are based
upon existing Oregon statutes. Section 20 F. comes from Federal
Rule 9 (d), and section 20 G. is new and designed to eliminate
some aschaie- archaic pleading rules that remain in old Oregon case
law. Section 20 A., based on Utah Rule of Procedure 9(c), is
similar to ORS 16.480, except that the defendant must specifically
allege the conditions precedent not performed. Section 20 H.
has the same effect as ORS 13.020, but the clearer language from
Alabama Rule of Civil Procedure 9(h) was used. ORS 16.540 was
eliminated.
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